
 

 

 

URGENT UPDATE – COVID RENT RELIEF FOR RETAIL AND 

COMMERCIAL LEASE TENANTS IN VICTORIA 

Many retail and commercial tenants will be generally familiar with the fact that in Victoria, the 

Government passed regulations at an early stage in the pandemic to facilitate rent relief for tenants 

and to provide for a moratorium against evictions.  Those regulations were previously operative to 29 

September 2020. 

The Government has recently extended the operation of the rent relief scheme to 31 December 2020.   

There are significant changes that all commercial tenants should be aware of. 

1. The new regulations create, in effect, a new scheme with materially different rules.  They apply 

from 29 September 2020 to 31 December 2020. 

2. Rent relief (and protection from eviction) after 29 September is only effective from the date that 

a tenant gives a compliant request for rent relief to the property owner under the revised 

regulations.   It is important tenants do not delay in preparing and serving a compliant request for 

relief. 

3. If a tenant had a previous rent relief agreement which expired on or before 29 September, the 

tenant should make a new request for rent relief under the amended regulations (assuming the 

tenant otherwise qualifies).  If the tenant has an earlier rent relief agreement which applies after 

29 September, the tenant should seek legal advice about whether to lodge a new request.  

4. Unlike the earlier regulations, the amended regulations are very prescriptive in terms of the 

information required to be provided by a tenant.  Applications for relief must comply with the 

amended regulations, as the right to relief depends on giving a compliant request. 

5. The moratorium period, during which a property owner may not terminate a lease or evict a 

tenant for non-payment of rent, has been extended to 31 December 2020 and now also covers 

non-payment of outgoings.  However, to be able to rely upon the moratorium a tenant must have 

given a compliant request for rent relief. If a tenant has not given a compliant request and defaults 

under the lease, subject to the terms of the lease, the property owner may become entitled to re-

enter the premises and terminate the lease. 
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6. If a compliant request is made the property owner must offer the tenant a reduction in rent which 

is proportional to the tenant’s reduction in turnover.  The turnover test mirrors the turnover test 

under the job keeper rules.  At least half the reduction must be offered as a rental waiver, the 

balance may be offered as a deferral for 24 months or the remainder of the term of the lease, 

whichever is longer. 

7. There is an opportunity for tenants to serve further requests for rent relief (i.e. to renegotiate) if 

their circumstances materially change. 

8. Eligible leases include retail leases, commercial leases and licences. Certain leases are excluded, 

predominantly those used for agricultural and farming activities. 

9. The tenant must be an SME entity (generally one with an annual turnover of under $50 million) 

and qualify for job keeper payments.  This now extends to sole traders unlike the earlier 

regulations. 

10. The property owner cannot now argue that the tenant might have been able to trade on a more 

favourable basis (for example by selling takeaway food rather than closing entirely), unlike the 

earlier regulations. 

11. The office of the Small Business Commissioner now has the power to make summary binding 

orders for rent relief.  This is likely to be in response to the fact that during the COVID shutdown 

VCAT is not presently hearing rent relief disputes. 

12. In some circumstances it might be possible for a tenant to treat a lease or licence as having been 

frustrated and discharged (terminated) if the tenant is not permitted to use the premises because 

of the public health orders.  However, this will depend very much on the circumstances of the 

individual case and tenants should not take any action without first obtaining legal advice. 

Please contact us if you would like advice or help.  You can contact us at mail@kellow.com.au.  We 

would be pleased to set up a 15 no-obligation consultation with you or your clients via teams or 

telephone. 

We are accredited as specialists in commercial law, including leasing law, by the Law Institute of 

Victoria. 

Please note that this memorandum is a very general summary of the operation of the COVID rent relief 

scheme and is not legal advice. Please obtain legal advice in relation to your individual circumstances.  
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