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IMPORTANT ISSUES FOR START UPS 

Starting a new business is exciting and challenging.  Often budgets and time are 

tight.  But not paying attention to some of the important legal aspects can cause 

difficult and expensive problems down the track.  Here are some of the more 

important issues in relation to which you should seek specialist advice. 

Kellow Commercial Lawyers are Accredited as Specialists in Business Law. We 

are ready to offer you prompt and practical advice in relation to all of the 

following matters, to help you minimise risk and maximise opportunities. 

1. Fund Raising – businesses traditionally raise funds through loans or by 

issuing shares.  A newer form of fund raising, particularly popular in the tech 

start-up space, is crowd sourcing. 

a. Fund-raising, at least to the extent that it involves the issue of 

securities including shares in a company, is highly regulated under the 

Corporations Act and specialist advice should be obtained.  Crowd 

sourcing may also be subject to regulation. 

b. Fund-raising by way of capital subscription (the issue of shares) will 

typically involve the shareholders entering into a "shareholders’ 

agreement" to regulate their rights both in relation to the operation of 

the company, their rights to sell securities and to deal with shareholder 

disputes. 
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c. Fund-raising by way of loan finance will typically involve the lender 

taking security for the loan.  The granting of securities in Australia 

(except for security in land) is governed by the Personal Property 

Securities Act.  Specialist advice should be obtained.   

The granting, type and ranking of security may have a material effect 

on the business’s future ability to raise funds.   

2. Business structures, asset protection and tax planning.  The choice of an 

appropriate business structure will depend upon a careful assessment as to 

the type of business, the assets the business will require to operate, the 

nature and interests of the proprietors, succession issues, fund raising 

requirements, asset protection and other relevant matters. Business 

structures may be as simple as a proprietary company, or may extend to 

partnerships of trusts and the separation of asset owning entities and trading 

entities.  There are significant capital gains tax concessions that can apply 

when a business is sold, depending upon the structure of the business and 

the sale which, both of will require careful consideration. 

3. Employing staff.  Engaging people to assist your business, whether as 

employees or contractors, is a highly regulated area.  Employees’ rights are 

generally set out in the Fair Work Act including the National Employment 

Standards.  Employment agreements must conform with the statutory 

minima.  Modern awards or other industrial agreements may also be 

applicable.  People engaged as contractors may be deemed to be employees 

for group tax, superannuation, WorkCover and other statutory purposes.  

From time to time advice may also be required in relation to the tax 

treatment of certain payments or other benefits made to employees, for 

example fringe benefits and employee share option schemes.  Adverse 

action, discrimination and termination often give rise to claims and advice 

should always be obtained in relation to these matters. 

4. Regulatory compliance.  A new business will need advice in relation to 

complying with the following regimes:- 

a. obtaining an Australian Business Number and a Tax File Number; 
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b. registering for GST; 

c. registering a business name; 

d. group tax and payroll tax; 

e. superannuation guarantee contributions; and  

f. WorkCover. 

In addition, if the business is operated through a company, the company will 

need advice to ensure that it complies with the various statutory obligations 

imposed on companies under the Corporations Act including, for example, the 

maintenance of the company register and statutory records, declarations as 

to solvency, the filing of various records with ASIC et cetera. 

5. Leasing premises.  Advice should always be obtained before entering into a 

property lease.  Property leases for businesses are often subject to the Retail 

Leases Act, which imposes a substantial number of restrictions and 

requirements.  Leases are complex documents which are frequently subject 

to detailed negotiation, particularly if the lease will involve the premises 

being fitted out by either the landlord or tenant.  Stamp duty and taxation 

issues can arise in certain circumstances.  Town planning restrictions and 

requirements may also be critical. 

6. The Australian consumer law (ACL), product and professional liability.  The 

ACL imposes certain non-excludable warranties in relation to the provision of 

goods and services by businesses in Australia.  It is important to obtain 

advice to ensure that the ACL is complied with, particularly in relation to the 

publication of warranties or statements of limitation that may accompany 

goods or services.  It is also important to obtain advice in relation to product 

and professional liability risks so that such liability can be limited or excluded 

wherever possible and appropriate insurance coverage obtained. 

7. Terms and conditions.  Frequently businesses trade without adequate terms 

and conditions.  This can cause substantial difficulties in the event of a claim 

being made against the business or in the event of the business seeking to 

recover payment for goods or services supplied on credit. 
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8. Retention of title and the Personal Property Securities Act.  Businesses that 

supply goods on credit will have limited or no ability to recover goods in the 

event of non-payment, unless they have obtained an appropriate security 

interest under the Personal Property Securities Act.  This is an area that 

requires specialist advice and detailed review of your business’ terms and 

conditions of trade. 

9. Protection of intellectual property.  Intellectual property is often a valuable 

asset, and in the case of tech start-ups may be the business’s core asset.  

Specialist advice should be obtained before any intellectual property, 

including confidential information, is disclosed or commercialised.  The terms 

and conditions of employees and contractors should be carefully reviewed to 

ensure that intellectual property is addressed and properly dealt with.  

Specialist advice should also be obtained in relation to any proposed licensing 

or research and development arrangements to ensure that the businesses’ 

interests are fully protected and that rights are not inadvertently given away 

or liabilities inadvertently taken on. 

-------------------------------------------------------------------------------------- 

These are just some of the more common issues that confront start-ups.  

Please contact us for a no obligation discussion as to how we can assist you 

in maximising your business goals. 

 

 

The information provided in this document is of a general nature only and 

is not legal advice.  Obtaining information from or through this document 

does not create a lawyer client relationship.  You should seek legal advice 

specific to your own circumstances.    


